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FROM MY SIDE OF THE BENCH

Forty-Five Days Out

B Y  HO N . R A N D Y  W IL S O N

T
H E  TR IA L  B E F O R E  M E  H A S  B E E N  A  D IS A S TE R  fr o m  d a y  
o n e .  B o th  s id e s  fa ile d  to  m a k e  p r o p e r  d is c lo s u r e s  
a n d  d e s ig n a tio n s .  Th e y  fin a lly  a g r e e  th a t to  in s is t o n  

s tr ic t a d h e r e n c e  to  th e  d e a d lin e s  in  th e  r u le s  w o u ld  r e s u lt in  
m u tu a lly  a s s u r e d  d e s tr u c tio n  a n d  b o th  s id e s  a g r e e  to  le t e a c h  
o th e r  p u t o n  th e  e v id e n c e  w ith o u t o b je c tio n .  U n fo r tu n a te ly , 
a ll o f th is  d r a m a  c o u ld  h a v e  e a s ily  b e e n  a v o id e d  b y  k e e p in g  
a  s im p le  c h e c k lis t I c a ll “ F o r ty - F iv e  D a y s  O u t.”
 
G o n e  a r e  th e  d a y s , if th e y  e v e r  e x is te d  
a t a ll e x c e p t in  le g a l lo r e , w h e r e  a  
la w y e r  c o u ld  s im p ly  p ic k  u p  th e  file  
o n  th e  w a y  to  th e  c o u r tr o o m  a n d  
s u c c e s s fu lly  tr y  th e  c a s e .  S im ila r ly , 
la w y e r s  c a n  n o  lo n g e r  s im p ly  g e t a  c a s e  
r e a d y  fo r  tr ia l th e  w e e k  b e fo r e .  Th e r e  
a r e  to o  m a n y  p itfa lls  a n d  tr a p s  in  th e  
r u le s .  D is c lo s u r e s  a n d  d e s ig n a tio n s  h a v e  to  b e  m a d e  w e ll 
in  a d v a n c e  in  tr ia l o r  y o u  r u n  th e  v e r y  r e a l r is k  th a t y o u r  
e v id e n c e  w ill b e  e x c lu d e d .  Ev e r y  tr ia l la w y e r  o u g h t to  h a v e  
a  d e a d lin e  m a r k e d  in  r e d  o n  h is  c a le n d a r  th ir ty  d a y s  b e fo r e  
th e  s ta r t o f tr ia l.  B u t th a t’s  w h e n  tr ia l p r e p a r a tio n  s h o u ld  e n d ; 
fo r  a ll p r a c tic a l p u r p o s e s , th e  r e a l tr ia l p r e p a r a tio n  s h o u ld  
b e g in  fo r ty -fiv e  d a y s  b e fo r e  th e  s ta r t o f tr ia l.
 
L e t’s  s ta r t w ith  s o m e  la w .  Th e  tr ia l c o u r t o fte n  h a s  little  
d is c r e tio n  b u t to  e x c lu d e  e v id e n c e  if it h a s n ’t b e e n  tim e ly  
d is c lo s e d .  R u le  1 9 3 .6  is  c le a r : 

A  p a r ty  w h o  fa ils  to  m a k e , a m e n d , o r  s u p p le m e n t 
a  d is c o v e r y  r e s p o n s e  in  a  tim e ly  m a n n e r  m a y  n o t 
in tr o d u c e  in  e v id e n c e  th e  m a te r ia l o r  in fo r m a tio n  
th a t w a s  n o t tim e ly  d is c lo s e d , o r  o ffe r  th e  te s tim o n y  
o f a  w itn e s s  (o th e r  th a n  a  n a m e d  p a r ty ) w h o  w a s  n o t 
tim e ly  id e n tifie d , u n le s s  th e  c o u r t fin d s  th a t:
(1 ) th e r e  w a s  g o o d  c a u s e  fo r  th e  fa ilu r e  to  tim e ly  
m a k e , a m e n d , o r  s u p p le m e n t th e  d is c o v e r y  r e s p o n s e ; 
o r
2 )  th e  fa ilu r e  to  tim e ly  m a k e , a m e n d , o r  s u p p le m e n t 
th e  d is c o v e r y  r e s p o n s e  w ill n o t u n fa ir ly  s u r p r is e  o r  
u n fa ir ly  p r e ju d ic e  th e  o th e r  p a r tie s .

P a r tie s  c a n  n o  lo n g e r  s im p ly  c h o o s e  to  d e la y  d is c lo s u r e  
u n til th e  la s t m in u te .  In  re A llied  C h em ic al C orp ., 2 2 7  S .W .3 d  
6 5 2 , 6 5 7  (Te x . 2 0 0 7 ).  Th e  p a r ty  o ffe r in g  th e  u n d is c lo s e d  
e v id e n c e  h a s  th e  b u r d e n  to  e s ta b lis h  g o o d  c a u s e  o r  la c k  o f 
s u r p r is e , w h ic h  m u s t b e  s u p p o r te d  b y  th e  r e c o r d .  R u le  1 9 3 .6  
is  m a n d a to r y , a n d  th e  p e n a lty — e x c lu s io n  o f e v id e n c e — is  
a u to m a tic , a b s e n t a  s h o w in g  o f (1 ) g o o d  c a u s e ; (2 ) la c k  o f 
u n fa ir  s u r p r is e ; o r  (3 ) la c k  o f u n fa ir  p r e ju d ic e .  Th e  p u r p o s e  

o f th e  r u le  a n d  s a n c tio n  is  to  p r e v e n t 
tr ia l b y  a m b u s h .  S ee K eyston e A rc h itec ts 
v. L an ai Dev., L .L .C ., 2 0 0 8  W L  5 2 3 2 7 2  
(Te x . A p p .— C o r p u s  C h r is ti 2 0 0 8 ); 
W illiam s v. C oun ty of Dallas, 1 9 4  S .W .3 d  
2 9 , 3 2  (Te x . A p p .— D a lla s  2 0 0 6 , p e t. 
d e n ie d ).  Th e  b o tto m  lin e  is  th a t I, 
a s  a  tr ia l ju d g e , h a v e  to  e x c lu d e  y o u r  
u n d is c lo s e d  e v id e n c e  if y o u  fa il to  

p r o v e  o n e  o f th e  th r e e  e x c e p tio n s .
 
S o , fo r ty -fiv e  d a y s  b e fo r e  tr ia l, y o u  s h o u ld  s it d o w n  in  a  q u ie t 
r o o m  a n d  p o u r  th r o u g h  y o u r  file  a n d  m a k e  s u r e  th e  fo llo w in g  
h a s  b e e n  d o n e :

• R u le  1 9 4 .2 (a ) d is c lo s u r e  o f p a r tie s — a r e  y o u r  c lie n t a n d  
th e  o p p o s in g  s id e  c o r r e c tly  n a m e d ?
• R u le  1 9 4 .2 (e ) d is c lo s u r e  o f w itn e s s e s — h a v e  a ll w itn e s s e s  
b e e n  d is c lo s e d ?   A r e  th e ir  te le p h o n e  n u m b e r s  a n d  a d d r e s s e s  
c u r r e n t a n d  c o r r e c t?
• R u le  1 9 4 .2 (d ) d is c lo s u r e  o f d a m a g e s — h a v e  a ll d a m a g e  
e le m e n ts  a n d  th e o r ie s  b e e n  d is c lo s e d ?   If y o u  a r e  s e e k in g  
p a s t a n d  fu tu r e  p a in  a n d  s u ffe r in g , p a s t a n d  fu tu r e  m e d ic a l 
e x p e n s e s , p a s t a n d  fu tu r e  lo s t w a g e s  o r  e a r n in g  c a p a c ity , 
e a c h  o f th e s e  m u s t b e  s e p a r a te ly  id e n tifie d  a n d  c a lc u la tio n s  
p r o v id e d .  F o r  e x a m p le , y o u  s h o u ld  s ta te  th a t y o u  a r e  s e e k in g  
p a s t w a g e  lo s s e s  o f $ 1 0 ,0 0 0 , c a lc u la te d  a s  $ 1 ,0 0 0  p e r  w e e k  
fo r  1 0  w e e k s .
• R u le  1 9 4 .2 (c ) d is c lo s u r e  o f le g a l th e o r ie s — m a k e  s u r e  
e a c h  a n d  e v e r y  p o te n tia l c a u s e  o f a c tio n  is  lis te d  a n d  a  b r ie f 
s ta te m e n t o f fa c ts  to  s u p p o r t e a c h .
• R u le  1 9 4 .2 (f ) d is c lo s u r e  o f e x p e r ts — th is  is  w h e r e  m a n y  
la w y e r s  a r e  o fte n  a c c u s e d  o f fa llin g  s h o r t o f th e  r u le s .  Ex p e r ts  

The party offering the 
undisclosed evidence has the 

burden to establish good cause 
or lack of surprise, which must 
be supported by the record.
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a r e  in itia lly  d is c lo s e d  a n d  g e n e r a l s u b je c t m a tte r s  a r e  lis te d , 
b u t th e  s u b s ta n c e  o f th e ir  o p in io n s  a r e  n o t s p e lle d  o u t.  Y o u  
m u s t g o  b a c k  to  th e  d is c lo s u r e s  a n d  m a k e  s u r e  th a t n o t o n ly  
is  th e  s u b je c t m a tte r  d is c lo s e d , b u t a ls o  th e  s u b s ta n c e  o f th e  
o p in io n s  is  id e n tifie d .  W ith  r e s p e c t to  e x p e r t d is c lo s u r e s , 
h a s  h is  n a m e , te le p h o n e  n u m b e r  a n d  a d d r e s s  b e e n  c o r r e c tly  
id e n tifie d ?   Ha s  h is  r e s u m e  b e e n  p r o d u c e d ?   Ha v e  a ll 
d o c u m e n ts  h e  h a s  r e v ie w e d  b e e n  p r o d u c e d ?   Ha s  h is  r e p o r t 
b e e n  fu lly  p r o d u c e d ?
• In te r r o g a to r ie s — g o  th r o u g h  a ll in te r r o g a to r y  a n s w e r s  
a n d  e n s u r e  th a t a ll q u e s tio n s  h a v e  b e e n  fu lly  a n s w e r e d  a n d  
th e  a n s w e r s  a r e  c u r r e n t.
• Ex h ib its — h a s  e v e r y  d o c u m e n t y o u  in te n d  to  u s e  a s  a n  
e x h ib it b e e n  p r o d u c e d ?
• W itn e s s e s — d o u b le  c h e c k  th a t a ll o f y o u r  w itn e s s e s  a r e  
a w a r e  o f th e  tr ia l s e ttin g  a n d  a r e  a v a ila b le  to  a tte n d  tr ia l.  S e t 
a  tim e  to  m e e t w ith  th e m  th e  w e e k  b e fo r e  tr ia l to  p r e p a r e  
th e ir  te s tim o n y .  If th e  w itn e s s e s  a r e  n o t u n d e r  y o u r  c o n tr o l, 
g e t o u t tr ia l s u b p o e n a s .
• Ju r y — h a s  th e  ju r y  fe e  b e e n  p a id ?
• B u s in e s s  r e c o r d s — h a v e  a ll b u s in e s s  r e c o r d s  b e e n  p r o p e r ly  
a u th e n tic a te d  a n d  p r o v e d  u p  w ith  a  b u s in e s s  r e c o r d  a ffid a v it?   
B u s in e s s  r e c o r d  a ffid a v its  m u s t b e  o n  file  fo u r te e n  d a y s  b e fo r e  
th e  s ta r t o f tr ia l, Te x . R . Ev id . 9 0 2 (1 0 ), a n d  m e d ic a l b ills  m u s t 
b e  file d  th ir ty  d a y s  b e fo r e  tr ia l.  Te x . C iv . P r a c . &  R e m . C o d e  
§  1 8 .0 0 1 (d ).

Th e r e  a r e  m a n y  o th e r  th in g s  th a t, o f c o u r s e , h a v e  to  b e  d o n e  
to  p r e p a r e  fo r  tr ia l, b u t th is  is  th e  m in im u m  c h e c k lis t to  a v o id  
h a v in g  y o u r  e v id e n c e  s tr u c k  a n d  h a v in g  to  n o tify  y o u r  c a r r ie r.

Jud g e R an d y W ilson  is jud g e of th e 1 5 7 th  Distric t C ourt in  H arris 
C oun ty, T ex as.  Jud g e W ilson  tried  c ases at S usm an  G od frey for 
2 7  years an d  taug h t youn g  law yers at th at firm  b efore join in g  th e 
b en c h .  H e n ow  offers h is sug g estion s of h ow  law yers c an  im p rove 
n ow  th at h e h as m oved  to a d ifferen t p ersp ec tive.  
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