CAUSE NO.  2007-19351

Loja
§
IN THE DISTRICT COURT OF


§

v.
§
HARRIS COUNTY, T E X A S


§

AAA Texas County Mutual Ins. Co., and
§

AAA Texas, LLC
§   
157th JUDICIAL DISTRICT

Order Denying Motion for Summary Judgment

Defendant AAA Texas, LLL (“AAA Texas”) has moved for summary judgment based on the statute of limitations.  For the reasons stated in Plaintiff’s reply, and for the reasons stated herein, the motion is denied.

Background Facts


Plaintiff was employed by AAA Texas and allegedly injured her hand at work.
  Plaintiff filed a workers’ compensation claim and was subsequently discharged from her employment on April 1, 2005.
  On March 29, 2007, plaintiff filed this suit alleging wrongful discharge.  Plaintiff, however, sued AAA Texas County Mutual Ins. Co., Inc. (“AAA County Mutual”) rather than her employer, AAA Texas.


Fortuitously for plaintiff, an outside attorney who was acquainted with AAA Texas’ corporate counsel, Derek Lipscombe, sent a copy of the petition to Mr. Lipscombe on Friday, March 30, 2007.
  On Monday, April 2, 2007, Mr. Lipscombe searched his corporate records to determine if plaintiff had worked for AAA Texas.  His investigation revealed that a Patricia Chavez worked in the same region and wondered if she was the same person as Patricia Loja, but took no further steps to investigate.
  Mr. Lipscombe then apparently put the petition aside to wait to see if plaintiff sued the correct entity.


On August 30, 2007, AAA County Mutual moved for summary judgment on the ground that it neither employed nor fired plaintiff.  That motion was granted on November 19, 2007.


On October 19, 2007, plaintiff filed her first amended petition naming, for the first time, AAA Texas.  That suit was served on AAA Texas on October 26, 2007.  

AAA Texas filed a traditional motion for summary judgment based on the two year statute of limitations.  No one disputes that AAA Texas and AAA County Mutual are separate legal entities, although plaintiff asserts that the two companies maintain a business relationship.

Misidentification

 
It is first necessary to distinguish misnomer and misidentification cases.  Misnomer occurs where the plaintiff misnames either himself or the correct defendant, but the correct parties are involved.  Enserch Corp. v. Parker, 794 S.W.2d 2, 4-5 (Tex. 1990).  No one asserts that the doctrine of misnomer is involved here.


Misidentification occurs when two separate legal entities with similar names actually exist and the plaintiff sues the wrong entity because he is mistaken about which entity is the correct defendant.  Cooper v. D & D G.C. of Gilmer, Inc., 187 S.W.3d 717, 720 (Tex. App.—Tyler 2006, no pet.).  In misidentification cases, limitations may be tolled when a plaintiff sues an incorrect entity if (1) there are two separate but related entities that use a similar trade name; (2) the correct entity had notice of the suit; and (3) the correct entity was not misled or disadvantaged by the plaintiff’s mistake.  Chilkewitz v. Hyson, 22 S.W.3d 825, 828 (Tex. 1999).  There is actually some confusion whether the two entities must be related.  Chilkewitz, in dicta, states that the entities must be related.  However, Torres v. Johnson, 91 S.W.3d 905 (Tex. App.—Ft. Worth 2002, no pet.), states that the elements of misidentification are merely (1) the correct defendant had notice of the suit; (2) was cognizant of the facts; and (3) was not misled or disadvantaged by the mistake.  Id. at 909.  For purposes of this motion, this Court will assume that the two entities must be related.


Defendant AAA Texas argues that the equitable doctrine of misidentification is inapplicable for two reasons.  First, AAA Texas states that the two entities are not related.  AAA Texas and AAA County Mutual are neither parent/subsidiary nor sister companies.  Apparently, AAA Texas is a subsidiary of the Automobile Club of Southern California and AAA County Mutual is a subsidiary of Interinsurance Exchange of the Automobile Club.
  However, there is apparently some business relationship between the two companies.  According to plaintiffs’ proof, if a consumer purchases insurance from AAA Texas, the consumer is automatically given insurance issued by AAA County Mutual.
  This is sufficient to create a fact question on the “relatedness” element, assuming such element is required.


Second, AAA Texas argues that it did not have had notice of the lawsuit and a fair opportunity to defend itself during the limitations period.  However, AAA Texas’ own Lipscombe affidavit proves that it had notice of the suit within the limitations period.
  AAA Texas, however, argues that it did not know that Patricia Loja and Patricia Chavez were the same person until later.  However, plaintiff has presented sufficient facts to raise a fact question.  For example, plaintiff’s employment application clearly shows that Patricia Loja and Patricia Chavez are one and the same.


Finally, it is important to note that AAA Texas does not even argue that it was somehow prejudiced by the delay.  Plaintiff argues that AAA Texas was not prejudiced, and defendant does not contest the point.


Defendant AAA Texas’ motion for summary judgment is denied.


Signed March 26, 2008.
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Hon. Randy Wilson
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