CAUSE NO.  2007-42456

Murphree
§
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§

v.
§
HARRIS COUNTY, T E X A S


§

Moor
§   
157th JUDICIAL DISTRICT

Order Granting Motion for Summary Judgment

Defendant Leslie “Ezra” Moor (“Moor”) has moved for partial summary judgment on Dennis Murphree’s (“Murphree”) Declaratory Judgment Action and Partial Summary Judgment on Defendant’s Breach of Contract claim.  For the reasons stated in Defendant’s motion, and as highlighted in this order, the motion is granted in part and denied in part.

Background Facts.  On January 1, 2003, Moor, Murphree and MVP-GP IV entered into an agreement whereby, inter alia, Murphree assigned a 23.08074% share of Murphree’s distribution rights in the limited partnership.  Paragraph 6 of the agreement provided:

6. Payment.  In consideration of [Moor’s] agreement to purchase the Assigned Rights, [Murphree] promises to pay [Moor] the sum of THREE HUNDRED SIXTY THOUSAND DOLLARS ($360,000.00), without interest.  In that regard, [Murphree] shall use his best efforts to pay such amount to [Moor] as soon as practicable and, until such amount is paid in full, [Murphree] shall remit to [Moor] no less than 50% of any amounts actually distributed to [Murphree] by the Partnership after the Effective Date (exclusive of any portion of a distribution payable to [Moor] as a result of [Murphree’s] ownership of the Assigned Rights), all amounts so remitted to Assignee being applied to reduce the amount owed to [Moor] under this Section 6.

The issue in this case is whether Murphree is obligated to repay the $360,000 regardless of the source of funds, or whether the repayment was to come solely from fifty percent of Murphree’s remaining partnership distributions.  Murphree contends that the agreement is unambiguous and that Murphree is personally liable and obligated to repay the money regardless of the source of repayment or any amounts earned by the partnership and distributed to Murphree.  Moor, on the other hand, argues that the agreement is ambiguous.  Moor further argues that the phrase “in that regard” means that Murphree would pay the money only from any distributions he received from his remaining interest in the Partnership.


No distributions have been made from the partnership and Murphree has not made any repayment of the $360,000.


Ambiguity.  Ambiguity is a question of law for the court to decide. R&P Enter. v. LaGuarta, Gavrel & Kirk, Inc., 596 S.W.2d 517, 518 (Tex. 1980).  Because ambiguity is a legal question, a court may hold that an agreement is ambiguous even though both parties contend the contract is unambiguous. J.M. Davidson, Inc. v. Webster, 128 S.W.3d 223, 231 (Tex. 2003).  Hewlett-Packard Co. v. Benchmark Elecs., Inc., 142 S.W.3d 554, 561 (Tex. App.—Houston [14th Dist.] 2004, pet. denied).  Just as the parties may not stipulate to an erroneous proposition of law, an agreement by the parties of ambiguity is not binding on the court.  See Wilson, Parol Evidence in Breach of Contract Cases, 39 The Advocate, State Bar Litigation Section Report 44 (Summer 2007).
In interpreting a written agreement, the court’s primary purpose is to determine the true intentions of the parties as expressed in the contract or agreement. Balandran v. Safco Ins. Co., 972 S.W.2d 738, 741 (Tex. 1998); Coker v. Coker, 650 S.W.2d 391, 393 (Tex. 1983).   In determining the intent of the parties, courts look only within the four corners of the agreement to see what was actually stated, and not what was allegedly meant. Cook Composites, Inc. v. Westlake Styrene, 15 S.W.3d 124, 131 (Tex. App.—Houston [14th Dist.] 2000); Esquivel v. Murray Guard, Inc. 992 S.W.2d 536, 544 (Tex. App.—Houston [14th Dist.] 1999, pet. denied). “Courts should examine and consider the entire writing in an effort to harmonize and give effect to all the provisions of the contract so that none will be rendered meaningless.” Universal C.I.T. Credit Corp. v. Daniel, 150 Tex. 513, 243 S.W.2d 154, 158 (Tex. 1951).  “Courts must be particularly wary of isolating from its surroundings or considering apart from other provisions a single phrase, sentence, or section of a contract.” State Farm Ins. Co. v. Beaston, 907 S.W.2d 430, 433 (Tex. 1995).  Contract terms are “to be given their plain, ordinary, and generally accepted meaning.” Western Reserve Life Ins. Co. v. Meadows, 261 S.W.2d 554, 564 (Tex. 1953).

Parol evidence may not be considered until the court first determines that the contract is ambiguous.  “Only where a contract is first determined to be ambiguous may the courts consider the parties’ interpretation, and admit extraneous evidence to determine the true meaning of the instrument.” Kelly-Coppedge, Inc. v. Highlands Ins., 980 S.W.2d 462, 465 (Tex. 1998); National Union Fire Ins. Co. v. CBI Indus., 907 S.W.2d 517, 520 (Tex. 1995); Hunton v. Guardian Life Ins. Co. of America, 243 F. Supp. 2d 686, 708 (S.D. Tex. 2002).

A contract is not ambiguous if it can be given a definite or certain meaning as a matter of law. Columbia Gas Trans. Corp. v. New Ulm Gas, Ltd., 940 S.W.2d 587, 589 (Tex. 1996); National Union, 907 S.W.2d at 520. However, if the contract is subject to two or more reasonable interpretations after applying the pertinent rules of construction, the contract is ambiguous. Universal C.I.T. Credit, 243 S.W.2d at 157.


An ambiguity does not arise simply because the parties advance different interpretations of the contract.  “Neither conflicting expectations nor disputation is sufficient to create an ambiguity.” Forbau v. Aetna Life Ins. Co., 876 S.W.2d 132, 134 (Tex. 1994).  For an ambiguity to exist, both interpretations must be reasonable. Columbia Gas Trans., 940 S.W.2d  at 589.
The question, therefore, is whether the agreement, on its face, is subject to more than one reasonable interpretation.  

The January 1, 2003 Agreement.  There is nothing in the agreement that purports to limit the source of funds to repay the debt.  Indeed, on its face, the agreement to repay the $360,000 appears to be unconditional and absolute.  The phrase “in that regard” does not change that conclusion.  The first sentence of paragraph 6 provides for an absolute obligation to pay and the second sentence provides a method of repayment.  That method of repayment, however, is not exclusive.  There are several reasons why the Court believes that the repayment obligation is unconditional.  First, the phrase “as soon as practicable” indicates that the repayment obligation is unconditional.  There would be no reason to include that phrase if the sole source of payment was to come from the partnership distributions.  Indeed, Murphree’s interpretation of the agreement would render the phrase “as soon as practicable” a nullity.  If Murphree is correct, then he would not be obligated to repay as soon as practicable; rather, he would only pay as distributions arrive.

Second, the phrase “best efforts” is similarly inconsistent with Murphree’s interpretation of the agreement.  If Murphree is correct that payment is to come solely from the 50% stream of distributions, then the “best efforts” clause would similarly be a nullity.  A court should not construe a contract so as to render some terms meaningless.  J.M. Davidson, Inc. v. Webster, 128 S.W.3d 223, 229 (Tex. 2003).

The contract is unambiguous as to the source of payment.  The obligation to pay is unconditional and without reference to the source of funds.  

Conclusion.  Defendant’s Motion for Summary Judgment is granted.  The Court renders summary judgment denying plaintiff’s declaratory judgment action in full, and declaring that plaintiff is personally liable and obligated to repay the $360,000 to defendant, regardless of the source of repayment or any amounts earned or distributed by MVP-GP, IV, L.P. The defendant’s motion for partial summary judgment, however, is denied.  Resolution of the defendant’s counterclaim depends on whether Murphree has exercised best efforts to repay the loan or whether Murphree has been able to repay the monies as soon as practicable.  


Signed February 12, 2008.
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Hon. Randy Wilson
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