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Defendant Food Town has moved for summary judgment on this slip and fall case.  For the reasons stated in plaintiff’s reply, Defendant’s motion for summary judgment is denied.  This order will describe some of the reasons for the denial.


Plaintiff was injured when plaintiff slipped on a puddle of water at a Food Town Grocery.   Food Town has moved for summary judgment, arguing that there is no evidence that defendant was aware of the dangerous condition.


Among other things, plaintiff argues that defendant created the dangerous condition, and therefore had knowledge of it.  The Supreme Court has made it clear that in a premises liability suit, plaintiff must prove:

(1)
Actual or constructive knowledge of some condition on the premises by the owner/operator;
(2)
That the condition posed an unreasonable risk of harm;
(3)
That the owner/operator did not exercise reasonable care to reduce or eliminate the risk; and
(4)
That the owner/operator's failure to use such care proximately caused the plaintiff's injuries.

Keetch v. Kroger Co., 845 S.W.2d 262, 264 (Tex. 1992).  In Keetch, the plaintiff slipped and fell crossing a slick spot on the floor created by Kroger's spraying of "Green glo" shine on plants in its floral department.  Id. at 262.  The jury found the slippery spot constituted an unreasonable risk of harm to Keetch, but failed to find that Kroger knew or should have known of the condition.  Id. at 264.  The Supreme Court rejected plaintiff's argument that Kroger's creation of the condition meant that Kroger had actual knowledge as a matter of law.  However, the Court noted that “the fact that the owner or occupier of a premises created a condition that posed an unreasonable risk of harm may support an inference of knowledge.”  Id. at 265.  “The fact that the [defendant] created the condition was circumstantial evidence of knowledge.”  Id. at 266.   See also Coffee v. F.W. Woolworth Co., 536 S.W.2d 539, 542 (Tex.1976); Collard v. Interstate Northborough Partners, 961 S.W.2d 701, 703 (Tex.App.--Tyler 1998, no pet.) ("[The] creation of a condition is circumstantial evidence, and it raises a fact issue as to knowledge.").  “Coffee and Keetch stand for the proposition that a fact finder may, but need not, infer that a defendant had actual knowledge of a dangerous condition that it created. It is within the fact finder's province to decide whether the circumstances justify inferring actual knowledge against the creator of a dangerous condition.”  Grayson v. Anselmo, 2008 WL 660433,  (Tex.App.--Houston [14 Dist.], 2008).


Here, there is evidence that defendant may have caused the dangerous condition.  Eric Lomax was a utility employee for Food Town at the time of the accidence.  He testified:

· Plaintiff slipped on water (Lomax deposition p. 10)

· The source of water was a gash “as if from a razor blade” on a jug of water stacked on an adjacent aisle.  Id. p. 10-11

· The source was from an Ozarka water jug.  Id. p. 20

· If the jug had been slashed, it would have been done by a Food Town employee.  Id. at 21

· “It’s just almost a hundred percent it was gashed from a box—box cutter.”  Id. at 44-45

Plaintiff has produced more than a scintilla of evidence for the jury to conclude that Food Town created the hazardous condition and therefore had actual knowledge of the condition.  Defendant’s motion for summary judgment is denied.

Signed November 3, 2008.
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