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I
N  V IR T U A L L Y  E V E R Y  C A S E  T H A T  IS  T R IE D , T H E  P L A IN T IF F  
is  fa c e d  w ith  th e  d ile m m a  o f w h e th e r  to  s u g g e s t a  v e r d ic t 
n u m b e r  to  th e  ju r y .  Th e  p la in tiff ’s  la w y e r  w o u ld  lik e  to  

s u g g e s t a s  h ig h  o f n u m b e r  a s  p o s s ib le  a n d  y e t a n y  p la in tiff ’s  
la w y e r  fe a r s  th e  b a c k la s h  o f a p p e a r in g  g r e e d y .  M o s t p la in tiff 
la w y e r s  e r r  o n  th e  s id e  o f a p p e a r in g  r e a s o n a b le  a n d  s u g g e s t 
d a m a g e  fig u r e s  in  th e  r e a s o n a b le  a n d  m o d e r a te  r a n g e .  M a n y , 
h o w e v e r, s u g g e s t n o  n u m b e r  a n d  s im p ly  s a y , “ I’ll le a v e  it in  
y o u r  g o o d  h a n d s .”   Th e  d e fe n s e  a tto r n e y  is  in  n o  le s s  o f a  
q u a n d a r y .  To  s u g g e s t z e r o  d a m a g e s  m ig h t a p p e a r  c a llo u s  a n d  
y e t to  s u g g e s t a n y th in g  m ig h t b e  p e r c e iv e d  a s  a  c o n c e s s io n  
o f lia b ility .
 
In  th e  p a s t, I to o  h a v e  a d v o c a te d  th e  tr a d itio n a l v ie w  th a t th e  
p la in tiff s h o u ld  s u g g e s t n u m b e r s  w ith o u t a p p e a r in g  to  o v e r-
r e a c h .  Ho w e v e r, I r e c e n tly  a tte n d e d  a  fa s c in a tin g  p r e s e n ta tio n  
b y  P r o fe s s o r  Je ffr e y  J. R a c h lin s k i o f C o r n e ll L a w  S c h o o l w h o  
is  a  la w y e r  w ith  a  P h .D . in  p s y c h o lo g y .  U s in g  s o c ia l s tu d ie s , 
h e  p e r s u a s iv e ly  a r g u e s  th a t p la in tiffs  s h o u ld  p u t h ig h  n u m b e r s  
in  fr o n t o f ju r ie s  to  g e t th e  ju r y  th in k in g  
in  te r m s  o f b ig  n u m b e r s .  Th e  s tu d ie s  
h e  c ite d  w e r e  in tr ig u in g .
 
Th e  c o n c e p t is  c a lle d  a n c h o r in g .  M a n y  
s tu d ie s  h a v e  p r o v e n  th a t w h e n  a  n u m b e r  
is  p la c e d  b e fo r e  a  d e c is io n  m a k e r, e v e n  
a  n u m b e r  th a t a ll k n o w  is  a r b itr a r y , th a t 
n u m b e r  w ill a ffe c t th e  d e c is io n .  Th e  
c la s s ic  s tu d y  o n  a n c h o r in g  a s k e d  p e o p le  
to  g u e s s  th e  p e r c e n ta g e  o f A fr ic a n  n a tio n s  w h ic h  a r e  m e m b e r s  
o f th e  U .N .  W h e n  a s k e d  “ W a s  it m o r e  o r  le s s  th a n  10 % ? ”  
r e s p o n d e n ts  g u e s s e d  lo w e r  v a lu e s  (25%  o n  a v e r a g e ).  Ho w e v e r, 
w h e n  a s k e d  if it w a s  m o r e  o r  le s s  th a n  65% , r e s p o n d e n ts  
g u e s s e d  a  m u c h  h ig h e r  n u m b e r  (45%  o n  a v e r a g e ).1

 
It m a k e s  n o  d iffe r e n c e  if th e  d e c is io n  m a k e r  k n o w s  th a t th e  
n u m b e r  is  p u r e ly  a r b itr a r y .  F o r  e x a m p le , in  o n e  s tu d y , M IT 
M B A  s tu d e n ts  w e r e  a s k e d  to  jo t d o w n  th e  la s t tw o  d ig its  o f 
th e ir  s o c ia l s e c u r ity  n u m b e r s , p u t a  d o lla r  s ig n  ($ ) n e x t to  
th a t n u m b e r,  a n d  th e n  w e r e  a s k e d  if th e y  w o u ld  p a y  m o r e  
o r  le s s  th a n  th a t n u m b e r  fo r  v a r io u s  ite m s .  R e m a r k a b ly , 

th o s e  s tu d e n ts  w ith  h ig h e r  s o c ia l s e c u r ity  n u m b e r s  w o u ld  
p a y  m o r e  th a n  th o s e  w ith  lo w e r  n u m b e r s .2  
 
M a n y  o th e r  la b o r a to r y  s tu d ie s  h a v e  s im ila r ly  c o n c lu d e d  th a t 
a tto r n e y  s u g g e s tio n s  o f m o n e ta r y  a w a r d s  in f lu e n c e  a w a r d s .3  
M o c k  ju r o r s  p r e s e n te d  w ith  id e n tic a l e v id e n c e  b u t w ith  d if-
fe r e n t r e c o m m e n d a tio n s  b y  la w y e r s  y ie ld  d iffe r e n t r e s u lts , 
b o th  fo r  p a in  a n d  s u ffe r in g 4 a n d  fo r  p u n itiv e  d a m a g e s .5

 
Ev e n  ju d g e s  a p p e a r  to  b e  in f lu e n c e d  b y  a n c h o r s .  In  o n e  
s tu d y , 82 a d m in is tr a tiv e  la w  ju d g e s  w e r e  g iv e n  a  d e ta ile d  fa c t 
s c e n a r io  in  a  h y p o th e tic a l e m p lo y m e n t d is c r im in a tio n  c a s e  
a n d  w e r e  a s k e d  to  a w a r d  d a m a g e s .  Ho w e v e r, h a lf th e  ju d g e s  
w e r e  a ls o  to ld  th a t th e  p la in tiff m e n tio n e d  th a t s h e  s a w  s o m e  
u n k n o w n  c la im a n t in  a  c o u r t te le v is io n  s h o w  h a d  r e c e iv e d  
a n  a w a r d  o f $ 415,30 0 .  D e s p ite  th e  fa c t th a t th e  A L Js  in  th e  
“ a n c h o r ”  g r o u p  k n e w  a b s o lu te ly  n o th in g  a b o u t th a t TV  c a s e , 
th e  m e r e  m e n tio n  o f th a t d a m a g e  a w a r d  a ffe c te d  th e ir  d e c i-
s io n .  Th e  c o n tr o l g r o u p  a w a r d e d  a n  a v e r a g e  o f $ 35,488, w h ile  

th e  a n c h o r  g r o u p  a w a r d e d  $ 58,775 o n  
a v e r a g e .6

 
S o m e  ju r is d ic tio n s  a r e  s o  c o n c e r n e d  
a b o u t d a m a g e  s u g g e s tio n s  th a t th e y  
p r o h ib it th e m  e n tir e ly .  N e w  Je r s e y  
c h a r a c te r iz e d  a n  a tto r n e y ’s  s u g g e s tio n  
o f a  d o lla r  a m o u n t fo r  u n liq u id a te d  
d a m a g e s  a s  “ s h e e r  s p e c u la tio n ”  th a t 
c o u ld  “ in s till in  th e  m in d s  o f th e  ju r o r s  

im p r e s s io n s , fig u r e s  a n d  a m o u n ts  n o t fo u n d e d  o r  a p p e a r in g  
in  th e  e v id e n c e .”7  Th e  P e n n s y lv a n ia  S u p r e m e  C o u r t h e ld  
th a t “ a n y  s u g g e s tio n  to  th e  ju r y  o f a n  a r b itr a r y  a m o u n t is  
h ig h ly  im p r o p e r.” 8

 
P s y c h o lo g y  la b o r a to r y  s tu d ie s , h o w e v e r, c a n n o t r e p lic a te  a  
r e a l tr ia l w ith  r e a l c r o s s  e x a m in a tio n .  N o r  c a n  s u c h  s tu d ie s  
a c c o u n t fo r  r e a l w o r ld  ju r y  d e lib e r a tio n s  w h e r e  a  g r o u p  o f 
ju r o r s  c a n  d is c u s s  a n d  e v a lu a te  a tto r n e y  s u g g e s tio n s .  Th e  
r e c e n t A r iz o n a  Ju r y  P r o je c t, h o w e v e r, p r o v id e s  a  fa s c in a tin g  
g lim p s e  in to  a c tu a l ju r y  d e lib e r a tio n s  a n d  th e  e ffe c t o f a tto r n e y  
r e c o m m e n d a tio n s  o f u n liq u id a te d  d a m a g e s .
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Th e  A r iz o n a  Ju r y  P r o je c t, u n d e r  th e  e n c o u r a g e m e n t o f th e  
A r iz o n a  S u p r e m e  C o u r t, v id e o ta p e d  50  ju r y  tr ia ls  a n d  d e lib -
e r a tio n s .9  P la in tiffs  r e c e iv e d  a  d a m a g e  a w a r d  in  31 o f th e  50  
tr ia ls .10   R e s e a r c h e r s  th e n  a n a ly z e d  ju r o r  c o m m e n ts  a n d  th e  
e x te n t to  w h ic h  la w y e r  d a m a g e  s u g g e s tio n s  o r  a n c h o r s  w e r e  
d is c u s s e d  o r  u tiliz e d .  Th e  c o n c lu s io n  w a s  th a t a n c h o r s  w e r e  
fr e q u e n tly  d is c u s s e d  a n d  o fte n  u tiliz e d  a s  a  s ta r tin g  p o in t 
in  ju r y  d is c u s s io n s .

 ! A tto r n e y  r e c o m m e n d a tio n s  w e r e  c o m m e n te d  u p o n  
b y  86%  o f th e  ju r o r s ;

 ! In  49.2%  o f th e  ju r o r  c o m m e n ts , th e  ju r o r s  w e r e  
r e c o u n tin g  o r  a tte m p tin g  to  r e c a ll th e  a tto r n e y  
r e c o m m e n d a tio n s ;

 ! 9.8%  o f th e  ju r o r  c o m m e n ts  w e r e  o u tr ig h t e n d o r s e -
m e n ts  o f th e  la w y e r s ’ r e c o m m e n d a tio n s ;

 ! In  21.2%  o f th e  c o m m e n ts , th e  ju r o r  u s e d  th e  
la w y e r ’s  r e c o m m e n d a tio n  a s  a  s ta r tin g  p o in t fo r  
d is c u s s io n ;

 ! 19.8%  o f th e  c o m m e n ts  w e r e  r e je c tio n s  o f th e  a tto r-
n e y s ’ s u g g e s tio n s , b r o k e n  o u t a s  (a ) th e  p la in tiff ’s  
r e c o m m e n d a tio n  w a s  to o  h ig h  (16.2% ); ( b ) th e  
d e fe n s e  r e c o m m e n d a tio n  w a s  to o  lo w  (1.7% ); a n d  
(c ) th e  d e fe n s e  r e c o m m e n d a tio n  w a s  n o t lo w  e n o u g h  
(1.9% ).11

 
Th e  r e s e a r c h e r s  in  A r iz o n a  c o n c lu d e d  th a t “ ju r o r s  d o  a tte n d  
to  w h a t la w y e r s  s a y  a b o u t p o te n tia l d a m a g e  a w a r d s  a n d  
th a t th e ir  a tte n tio n  is  o fte n  a  s ta r tin g  p o in t fo r  d is c u s s io n s  
a b o u t a p p r o p r ia te  d a m a g e  le v e ls .”   Ho w e v e r, w h ile  la w y e r  
r e c o m m e n d a tio n s  w e r e  v ig o r o u s ly  d is c u s s e d , th e y  w e r e  n e v e r  
c o m p le te ly  a w a r d e d .  Th e  m e d ia n  ju r y  a w a r d e d  o n ly  22%  o f 
th e  to ta l a m o u n t p la in tiffs  r e q u e s te d .
 
M y  c o n c lu s io n  fr o m  a ll th is  d a ta ?   B o th  s id e s  s h o u ld  a b s o -
lu te ly  s u g g e s t d a m a g e  fig u r e s .  A n c h o r in g  is  r e a l.  Ho w e v e r, 
y o u  m u s t n o t lo s e  c r e d ib ility  b y  b e in g  e x o r b ita n t, b u t it is  
im p e r a tiv e  th a t y o u  g iv e  n u m b e r s  to  th e  ju r y  a s  a  s ta r tin g  
p o in t fo r  th e ir  d e lib e r a tio n s .

Jud ge R an d y  W ilson  is jud ge of th e 1 5 7 th  Distric t C ourt in  H arris 
C oun ty , T ex as.  Jud ge W ilson  tried  c ases at Susman  G od frey  for 
2 7  y ears an d  taugh t y oun g law y ers at th at firm before join in g th e 
ben c h .  H e n ow  offers h is suggestion s of h ow  law y ers c an  imp rov e 
n ow  th at h e h as mov ed  to a d ifferen t p ersp ec tiv e.! 

1  Tv e r s k y , A . &  K a h n e m a n , D ., Jud gmen t U n d er U n c ertain ty : 

H euristic s an d  B iases, 185 SCIENCE 1124-1130  (1974).
2  D a n  A r ie ly , PREDICTAB LY IRRATIONAL, THE HIDDEN FORCES 

THAT SHAPE OU R DECISIONS (2010).
3 S h a r i D ia m o n d , e t a l., Damage A n c h ors on  R eal Juries, SOCIAL 

SCIENCE RESEARCH NETWORK  ( Ju ly  20 11), a t h ttp ://s s r n .c o m /

a b s tr a c t= 1883861
4  M o llie  M a r ti &  R o s e lle  W is s le r, B e C areful W h at You A sk  F or: T h e 

E ffec t of A n c h ors on  P erson al In jury  Damage A w ard s, 6 J. EXPERIM ENTAL 

PSYCHOL.: APPLIED 91 (20 0 0 ).
5  R e id  Ha s tie  e t a l., Juror Jud gmen t in  C iv il C ases: E ffec ts of P lain tiff’s 

R eq uests an d  P lain tiff’s Id en tity  on  P un itiv e Damage A w ard s, 23 LAW 

&  HU M . B EHAV. 445 (1999).
6  C h r is  G u th r ie , Je ffr e y  R a c h lin s k i &  A n d r e w  W is tr ic h , T h e 

H id d en  Jud ic iary : A n  E mp iric al E x amin ation  of E x ec utiv e B ran c h  Justic e, 

58 DU K E L.J.  1477, 150 4 (20 0 9).
7  B o tta  v . B r u n n e r, 138 A .2d  713, 722 (N .J. 1958).
8  Jo y c e  v . S m ith , 112 A . 549, 551 (P a . 1951). 
9  Ju r o r s  w e r e  p r o m is e d  th a t th e ir  d e lib e r a tio n s  w o u ld  o n ly  b e  

v ie w e d  b y  r e s e a r c h e r s  a n d  w e r e  g iv e n  th e  o p p o r tu n ity  to  o p t o u t 

if th e y  w is h e d .  N in e ty -fiv e  p e r c e n t o f th e  ju r o r s  p a r tic ip a te d .
10   Th e s e  31 c o n s is te d  o f 20  m o to r  v e h ic le  c a s e s , o n e  m e d ic a l 

m a lp r a c tic e  c a s e , 9 o th e r  to r t c a s e s  a n d  o n e  c o n tr a c t c a s e .
11  D ia m o n d , sup ra.

RETURN TO TABLE OF CONTENTS


