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FROM MY SIDE OF THE BENCH

The Closing

B Y  HO N . R A N D Y  W IL S O N

O
N E  OF  T H E  T R U E  P L E A S U R E S  OF  B E IN G  A  D IS T R IC T  JU D G E  
is  th a t I g e t to  g e t to  w a tc h  c lo s in g  a r g u m e n ts .  Th is  
is  a d v o c a c y  a t its  b e s t; la w y e r s  d is p la y in g  th e ir  s k ills  

a n d  fig h tin g  fo r  th e ir  c lie n ts .  Th e  c lo s in g  a r g u m e n t is  b o th  
e m o tio n a l a n d  lo g ic a l.  Y e t, s o m e  o f th e  m o s t e lo q u e n t a n d  
g u t w r e n c h in g  c lo s in g  a r g u m e n ts  fa il to  a c h ie v e  th e  d e s ir e d  
g o a l— a r m in g  th e  ju r y  w ith  th e  to o ls  th e y  n e e d  to  a n s w e r  
th e  q u e s tio n s  y o u r  w a y .
 
L e t’s  s e t th e  s ta g e .  B y  c lo s in g  a r g u m e n t, th e  ju r y  h a s  h e a r d  
a ll th e  e v id e n c e  a n d  m a n y  h a v e  m a d e  u p  th e ir  m in d s .  Th e y  
a r e  s ittin g  th e r e  w ith  a  c o p y  o f th e  c h a r g e  in  th e ir  h a n d s .1  
Th e y  p r o b a b ly  h a v e  a  p e n  a n d  p a p e r  s in c e  th e y  m a y  h a v e  
b e e n  ta k in g  n o te s  d u r in g  th e  tr ia l.  
In d e e d , p u r s u a n t to  a  r u le s  a m e n d -
m e n t e ffe c tiv e  A p r il 1, 20 11, ju r o r s  
a r e  a llo w e d  to  ta k e  th e ir  n o te s  
b a c k  to  th e  ju r y  r o o m .2  B o tto m  
lin e — th e y ’r e  s ittin g  th e r e  p o is e d  to  
w r ite  w h a t y o u  s a y .  U n fo r tu n a te ly , 
m a n y  la w y e r s  s q u a n d e r  th a t g o ld e n  
o p p o r tu n ity .  He r e  a r e  m y  s u g g e s -
tio n s .
 
F ir s t, a lw a y s  a r g u e  fr o m  th e  c h a r g e .  W h ile  it w o u ld  s e e m  
th a t th is  s u g g e s tio n  w o u ld  b e  u n n e c e s s a r y , I s e e  fa r  to o  
m a n y  c lo s in g s  w h e r e  th e  la w y e r s  g iv e  a  lo n g  s p e e c h  a n d  
e ith e r  n e v e r  g e t to  th e  c h a r g e  o r  h u r r ie d ly  r u s h  th r o u g h  th e  
c h a r g e  a lm o s t a s  a n  a fte r th o u g h t.  Th e  c h a r g e  s h o u ld  n o t 
b e  a  m e r e  a d d -o n  to  b e  d is c u s s e d  a t th e  e n d  o f th e  c lo s in g .  
R a th e r, th e  c h a r g e  s h o u ld  b e  th e  c o r e  o f y o u r  a r g u m e n t a n d  
th e  o u tlin e  fo r  y o u r  p r e s e n ta tio n .  Th e  c h a r g e  e n a b le s  y o u  
to  fo c u s  y o u r  a r g u m e n t o n  th e  s p e c ific  c a u s e s  o f a c tio n  a n d  
th e  e le m e n ts  fo r  e a c h .
 
S e c o n d , n e v e r  h e s ita te  to  s u g g e s t a n d  w r ite  p r o p o s e d  a n s w e r s  
to  e a c h  q u e s tio n .  W h ile  I w o u ld  lik e  to  th in k  th a t th e  q u e s -
tio n s  in  th e  ju r y  c h a r g e  a r e  w e ll d r a fte d , I h a v e  to  c o n fe s s  
th a t s o m e tim e s  e v e n  th e  p a tte r n  ju r y  c h a r g e  q u e s tio n s  a r e  
s o m e tim e s  le s s  th a n  p e r fe c t a n d  c o u ld  b e  c o n fu s in g .  D o n ’t 
a s s u m e  th a t th e  ju r y  k n o w s  w h a t a n s w e r  fa v o r s  y o u r  c lie n t.  

W r ite  it d o w n .  M y  e x p e r ie n c e  is  th a t a b o u t h a lf th e  ju r o r s  
w ill w r ite  d o w n  th e  a n s w e r s  th a t a r e  s u g g e s te d  b y  th e   la w y e r  
th a t a  ju r o r  m a y  b e  fa v o r in g .  Ju r o r s  w a n t to  m a k e  s u r e  th e y  
g e t th e  a n s w e r s  r ig h t.
Th ir d , te ll th e  ju r o r s  w h a t w ill a n d  w ill n o t g o  b a c k  to  th e  
ju r y  r o o m .  F o r  e x a m p le , te ll th e m  th a t th e  e x h ib its  w ill b e  
s e n t to  th e  ju r y  r o o m  a n d  th a t th e y  w ill b e  a b le  to  ta k e  th e ir  
n o te s  b a c k  b u t th a t c e r ta in  d e m o n s tr a tiv e s  w e r e  n o t a d m itte d  
in  e v id e n c e  a n d  th e y  w o n ’t h a v e  th e m  in  th e  ju r y  r o o m .  If 
th e r e  is  a  p a r tic u la r  d e m o n s tr a tiv e  th a t lis ts  a  lo t o f d a te s  o r  
n u m b e r s  o r  o th e r  d a ta  th a t w a s  r e fe r r e d  to  fr e q u e n tly  d u r in g  
th e  tr ia l, in v ite  th e  ju r y  to  jo t d o w n  o n  th e ir  n o te s  th in g s  
th a t th e y  w a n t to  r e m e m b e r.

F o u r th , a n d  m o s t im p o r ta n t, y o u  
s h o u ld  u s e  th e  c lo s in g  a r g u m e n t to  
a r m  y o u r  fa v o r a b le  ju r o r s  w ith  th e  
a m m u n itio n  th e y  w ill n e e d  d u r in g  
d e lib e r a tio n s .  W h ile  y o u  m ig h t 
b e  te m p te d  to  g iv e  a  b o m b a s tic  
a n d  e m o tio n a l c lo s in g , s u c h  a n  
a r g u m e n t m a y  s o u n d  g o o d  a t th e  
tim e  b u t b y  th e  tim e  d e lib e r a tio n s  
b e g in , th o s e  e m o tio n a l p o in ts  w ill 

b e  a  d is ta n t m e m o r y .  R a th e r, y o u  n e e d  to  p r o v id e  n o t ju s t 
th e  s p e c ific  e v id e n c e , b u t a ls o  th e  r e a s o n s  w h y  a  v o te  s h o u ld  
b e  a  c e r ta in  w a y .   Th e  ju r y  m a y  h a v e  a lr e a d y  m a d e  lo g ic a l 
c o n c lu s io n s , b u t s o m e  m a y  n e e d  r e a s o n in g  in  a d d itio n  to  
th e  s p e c ific  e v id e n c e .  Te ll th e m , fo r  e x a m p le  th a t th e r e  a r e  
fiv e  r e a s o n s  w h y  a  p a r tic u la r  q u e s tio n  s h o u ld  b e  a n s w e r e d  
a  c e r ta in  w a y .  Th e n , lis t th e  r e a s o n s  a n d  th e  e v id e n c e  th a t 
s u p p o r ts  e a c h  r e a s o n .  A  la w y e r  o n c e  s a id  d u r in g  c lo s in g , 
“ W h e n  y o u  g e t to  th is  q u e s tio n  d u r in g  y o u r  d e lib e r a tio n s , 
y o u  s h o u ld  fo c u s  o n  Ex h ib its  3 , 12 a n d  24 .  Y o u  m ig h t e v e n  
w a n t to  m a k e  a  n o te  o f th o s e  e x h ib it n u m b e r s  s o  th a t w h e n  
y o u  g e t to  th a t q u e s tio n , y o u  c a n  g o  r ig h t to  th e  k e y  e x h ib its .”

S im p ly  p u t, o n e  o f th e  m o s t e ffe c tiv e  th in g s  y o u  c a n  d o  d u r in g  
c lo s in g  is  to  c a r e fu lly  a n d  s p e c ific a lly  id e n tify  th e  e x h ib its  
a n d  e v id e n c e  th a t s u p p o r ts  y o u r  c o n c lu s io n  to  a  p a r tic u la r  
q u e s tio n .  Ju r y  d e lib e r a tio n s  u s u a lly  la s t m a n y  h o u r s  o r  e v e n  
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d a y s .  A s  d e lib e r a tio n s  w e a r  o n , th e  ju r y  w ill lo n g  fo r g e t s o m e  
o f th e  e m o tio n a l a p p e a l in  y o u r  c lo s in g .  Ho w e v e r, th e ir  n o te s , 
w ith  y o u r  s p e c ific  lis tin g  o f fa v o r a b le  fa c ts  w ill b e  w ith  th e m  
th r o u g h o u t d e lib e r a tio n s .  Th is  w ill p r o v id e  th e  r o a d m a p  
fo r  y o u r  fa v o r a b le  ju r o r s  to  p e r s u a d e  th e  o th e r s  to  y o u r  s id e .

O f c o u r s e , a  p la in tiff g e ts  a  r e b u tta l.  Th e  o p e n in g  a r g u m e n t 
s h o u ld  b e  b a s e d  o n  th e  c h a r g e  a n d  a  lis tin g  o f th e  fa v o r a b le  
e v id e n c e .  Th e  r e b u tta l a r g u m e n t, h o w e v e r, is  th e  tim e  to  le t 
lo o s e  a n d  g iv e  y o u r  e m o tio n a l a r g u m e n ts .

F in a lly , d o n ’t g e t b o g g e d  d o w n  in  m in u tia .  D o n ’t fe e l 
c o m p e lle d  to  r e s p o n d  to  e a c h  a n d  e v e r y  p o in t th e  o th e r  s id e  
m a k e s .  Th is  is  n o t a  c o lle g ia te  d e b a te  w h e r e  y o u  a r e  ju d g e d  
o n  w h e th e r  y o u  h a v e  a n s w e r e d  e a c h  a n d  e v e r y  o p p o s in g  
p o in t.  R a th e r, th is  is  p e r s u a s io n  a t th e  h ig h e s t le v e l.  P ic k  
y o u r  k e y  p o in ts  a n d  d o n ’t g e t d is tr a c te d  b y  e a c h  a n d  e v e r y  
o p p o s in g  a r g u m e n t.  F a r  to o  o fte n , I s e e  la w y e r s  g e t d e r a ile d  
b y  r is in g  to  th e  b a it o f th e ir  o p p o n e n ts  b y  tr y in g  to  a n s w e r  
e a c h  a n d  e v e r y  p o in t.

A m  I s u g g e s tin g  th a t a  c lo s in g  a r g u m e n t s h o u ld  b e  d e v o id  o f 
e m o tio n a l a p p e a l?    O f c o u r s e  n o t.  Y o u  h a v e  to  m a k e  th e  ju r y  
w a n t to  v o te  fo r  y o u .  B u t y o u  c a n ’t o r  s h o u ld n ’t s to p  th e r e .  
In  a d d itio n  to  e m o tio n a l a p p e a l, y o u  m u s t g iv e  th e m  th e  to o ls  
th e y  w ill n e e d  to  p e r s u a d e  o th e r  ju r o r s  d u r in g  d e lib e r a tio n s . 

Ju d ge R a nd y  W ilson is ju d ge of the 1 5 7 th D istr ic t Cou r t in H a r r is 
Cou nty , Tex a s.  Ju d ge W ilson tr ied  c a ses a t S u sm a n G od fr ey  for  
2 7  y ea r s a nd  ta u ght y ou ng la w y er s a t tha t fir m  b efor e joining the 
b enc h.  H e now  offer s his su ggestions of how  la w y er s c a n im p r ov e 
now  tha t he ha s m ov ed  to a  d iffer ent p er sp ec tiv e.  

1  Te x .R .C iv .P . 226 a  n o w  r e q u ir e s  th a t “[ b ]e fo r e  c lo s in g  a r g u m e n ts  

b e g in , th e  c o u r t m u s t g iv e  to  e a c h  m e m b e r  o f th e  ju r y  a  c o p y  o f th e  

c h a r g e .”
2  Te x .R .C iv .P . 28 1.
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