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On Nov. 12, 2012, Defendant filed a no evidence motion for summary judgment challenging plaintiff’s assertion that plaintiff suffered lost income as a result of this automobile accident.  The motion was originally set for Dec. 3, 2012.  However, because plaintiff was not afforded the requisite 21 days notice, plaintiff requested that the motion be re-set.  This request was granted.  Defendant re-set the motion for written submission on Feb. 8, 2013.


Despite having nearly three months to provide evidence to support his assertion of lost income, plaintiff submitted a bare bones affidavit in response to the no evidence motion for summary judgment.  Plaintiff’s affidavit stated:

Due to said accident I have been physically unable to perform the necessary duties of my occupation.  Currently, and for approximately the previous fifteen (15) years, my occupation is to research, purchase, and rehabilitate properties for sale and lease.  Due to my injuries, I was unable to pursue my occupations and have suffered a loss of income.

No support was provided for plaintiff’s assertion.  This affidavit is conclusory and hence is no evidence.  This case is similar to McKnight v. Brown, 2006 WL 947674 (Tex. App.—Houston [1st Dist.] 2006).  There, plaintiff alleged abuse of process.  Defendant filed a no evidence motion for summary judgment contending that plaintiff could not prove damages.  In response to the motion, plaintiff filed an affidavit stating:
The actions and conduct of Marshall Davis Brown, Jr., set out above, have caused me injury consisting of mental anguish, loss of business reputation, shock, outrage, humiliation, shame, attorney's fees and fright in the past and in the future. These injuries first occurred on August 3, 2001 by my incarceration in the Harris County Jail and have continued.
The trial court granted the motion for summary judgment and the court of appeals affirmed.  The opinion of the court is instructive:

Conclusory statements in support of a motion for summary judgment are no evidence. See Brownlee v. Brownlee, 665 S.W.2d 111, 112 (Tex.1984) (holding that a statement in affidavit that “his contractual obligation had been modified” was nothing more than legal conclusion and affidavit should have gone further to specify factual matters such as the “time, place, and exact nature of the alleged modification”). A conclusory statement is one that does not provide the underlying facts that support the conclusion. Rizkallah v. Conner, 952 S.W.2d 580, 587 (Tex.App.-Houston [1st Dist.] 1997, no pet.). Such statements, though made under oath, are not proper as summary judgment proof if there are no facts to support the conclusions. See, e.g., Anderson v. Long, 118 S.W.3d 806, 811 (Tex.App.-Fort Worth 2003, no pet.) (affirming no-evidence summary judgment on mental anguish claim because plaintiff did not “present more than a scintilla of evidence that her alleged mental anguish caused substantial disruption in her daily routine or amounted to more than mere worry, anxiety, vexation, embarrassment, or anger”); Gonzales v. Temple-Inland Mortg. Corp., 28 S.W.3d 622, 626 (Tex.App.-San Antonio 2002, no pet.) (holding that statements in affidavit too conclusory to defeat no-evidence motion for summary judgment on mental anguish damages); Kawecki v. Int'l Bank of Commerce, No. 14-01-01025-CV, 2003WL 21782345, at *6 (Tex.App.-Houston [14th Dist.] July 31, 2003, no pet.) (mem.op.) (holding that plaintiffs' deposition testimony was “too conclusory to raise a genuine issue of material fact as to whether they sustained mental anguish damages and thus could not defeat no-evidence motion for summary judgment); El Dorado Motor, Inc. v. Koch, 168 S.W.3d 360, 367 (Tex.App.-Dallas 2005, no pet.) (affirming no-evidence summary judgment rendered on damages ground because expert deposition testimony on lost profits failed to show basis of opinions and conclusions); cf. TMC Foods, L.L.C. v. Mason, No. 09-03-00217-CV, 2004 WL 918650, at *5 (Tex.App.-Beaumont 2004, no pet.) (mem.op.) (reversing jury's award of mental anguish damages because plaintiff's testimony that she “was devastated,” “really upset,” and “humiliated” and that cause of those feelings was defendant's termination of her employment was conclusory and legally-insufficient evidence).

McKnight's bare assertions that he has suffered the listed injuries does not alone constitute evidence to prove those injuries. See Gunn Infiniti, Inc. v. O'Byrne, 996 S.W.2d 854, 861 (Tex.1999) (“Simply because a plaintiff says he or she suffered mental anguish does not constitute evidence of the nature, duration, and severity of any mental anguish that is sufficient to show a substantial disruption of one's daily routine.”). McKnight's affidavit did not provide any facts to support his damages claims, which range from mental anguish to loss of business reputation to attorney's fees. For example, the affidavit does not discuss (1) his arrest and incarceration, (2) how his experience affected his day to day life, (3) the severity of the claimed mental anguish, (4) the legal representation required to defend McKnight against his wrongful imprisonment, and (5) the extent of his claimed damage to his business reputation. Without such or similar information, McKnight's affidavit was too conclusory to raise a genuine issue of material fact as to the damages he sustained as a result of Brown's alleged abuse of process. See Anderson, 118 S.W.3d at 811; Gonzales, 28 S.W.3d at 626. Therefore, we hold that McKnight presented no evidence of the third essential element of abuse of process regarding damages and that the trial court properly granted summary judgment on this cause of action.

The same reasoning is equally true here.  Defendant’s no evidence motion for summary judgment is granted as to plaintiff’s claim for lost income or earning capacity.


February 14, 2013.
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