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FROM MY SIDE OF THE BENCH

The Oral Hearing

BY HO N . R A N D Y W IL S O N

Y
OU ’V E F ILED  YOU R M OT ION, W RIT T EN YOU R B RIEF , a n d  
n o w  it’s  tim e  to  a r g u e  b e fo r e  th e  tr ia l ju d g e .  I d id  th is  
h u n d r e d s  o f tim e s  a s  a  la w y e r  a n d  h a v e  lis te n e d  to  th o u -

s a n d s  o f o r a l a r g u m e n ts  a s  a  ju d g e .  C u r io u s ly , m y  p e r s p e c tiv e  
h a s  n o w  c h a n g e d .  I o ffe r  th e  fo llo w in g  s u g g e s tio n s .

It d o e s  n o  g o o d  w h a ts o e v e r  to  file  a  b r ie f th e  m o r n in g  ß 

o f th e  h e a r in g  o r  th e  n ig h t b e fo r e .  M o s t ju d g e s  h a v e  
2 0  to  3 0  m o tio n s  s e t a t 9  a .m . o n  m o tio n  d a y , a n d  
w e ’r e  u n lik e ly  e v e n  to  s e e  a  b r ie f file d  th e  m o r n in g  
o f th e  h e a r in g , m u c h  le s s  r e a d  it.  Yo u ’v e  g e n e r a lly  
w a s te d  y o u r  c lie n t’s  m o n e y  b y  w a itin g  s o  lo n g  to  
file  y o u r  b r ie f.
M a k e  s u r e  y o u  h a v e  e x tr a  c o p ie s  o f y o u r  p a p e r s , ß 

b r ie fs  a n d  e x h ib its  h a n d y .  Yo u  n e v e r  k n o w  w h e th e r  
th e  ju d g e ’s  file  is  c o m p le te .  If th e  ju d g e  c a n ’t p u t h is  
h a n d s  o n  a  p a r tic u la r  b r ie f o r  e x h ib it, b e  p r e p a r e d  
to  h a n d  th e  ju d g e  a n  e x tr a  c o p y  im m e d ia te ly .
Ha v e  h ig h lig h te d  c o p ie s  o f th e  tw o  o r  th r e e  im p o r ta n t ß 

c a s e s  o r  s ta tu te s  r e a d y  to  h a n d  to  th e  ju d g e , a lo n g  
w ith  h ig h lig h te d  c o p ie s  to  h a n d  to  o p p o s in g  c o u n s e l.  
I r e c e n tly  r e v ie w e d  th e  Ho u s to n  Ba r  A s s o c ia tio n  
Be n c h  Bo o k  fo r  th e  Ha r r is  C o u n ty  D is tr ic t C o u r ts .  
V ir tu a lly  e v e r y  c iv il d is tr ic t ju d g e  p r e fe r s  to  h a v e  
h ig h lig h te d  c o p ie s  o f c a s e s  a t th e  h e a r in g .  W h y ?   
W h ile  w e ’v e  p r o b a b ly  r e a d  y o u r  b r ie f, w e  m a y  o r  
m a y  n o t h a v e  r e a d  th e  u n d e r ly in g  c a s e s .  W e ’d  m u c h  
r a th e r  s e e  th e  p r in te d  w o r d s  fr o m  th e  c a s e s  o u r s e lv e s  
th a n  r e a d  th e m  in  th e  b r ie f.  Th a t w a y , w e  c a n  r e a d  
th e  c a s e  o u r s e lv e s , m a k e  s u r e  th e  c a s e  s ta n d s  fo r  th e  
p r o p o s itio n  c ite d , a n d  m a k e  s u r e  it’s  n o t ta k e n  o u t 
o f c o n te x t.  F r a n k ly , r e a d in g  a  p a r a g r a p h  o u t o f a  
d e c is io n  is  m o r e  p e r s u a s iv e  th a n  in  a  b r ie f.
Th e  tr ic k y  p a r t is  fig u r in g  o u t w h e th e r  th e  ju d g e  is  ß 

fa m ilia r  w ith  y o u r  c a s e  o r  h a s  r e a d  y o u r  p a p e r s .  Be  
p r e p a r e d  to  a r g u e  b o th  w a y s .  Th e  s a fe s t a p p r o a c h  
is  to  s ta r t b y  s a y in g , “To  r e fr e s h  th e  C o u r t, th is  c a s e  
in v o lv e s … .”   Be  p r e p a r e d  to  g iv e  a  fu ll r e c ita tio n  
o f th e  fa c ts .  Bu t, if y o u  le a r n  th a t th e  ju d g e  h a s  

r e a d  th e  p a p e r s  a n d  is  fa m ilia r  w ith  th e  c a s e , b e  
p r e p a r e d  to  p iv o t im m e d ia te ly  to  P la n  B, w h ic h  
is  a  s h o r t s u m m a r y  o f th e  r e a s o n s  w h y  th e  C o u r t 
s h o u ld  g r a n t y o u r  m o tio n , e.g.,   “ Ju d g e , m y  m o tio n  
to  d is m is s  s h o u ld  b e  g r a n te d  fo r  th r e e  r e a s o n s — tw o  
r e a s o n s  a s  a  m a tte r  o f la w , a n d  o n e  r e a s o n  a s  a  
m a tte r  o f fa c t.”
Be  p r e p a r e d  to  h a n d  c r u c ia l e x h ib its  o r  p le a d in g s  ß 

to  th e  ju d g e .  If th e r e ’s  a  c o n c e s s io n  in  a  p le a d in g , 
d e p o s itio n  o r  e m a il th a t’s  fa ta l to  th e  o th e r  s id e , 
h a v e  th a t p a g e  r e a d y  to  h a n d  to  th e  C o u r t w ith  
h ig h lig h tin g .  A lw a y s  h a n d  a  h ig h lig h te d  c o p y  to  
y o u r  o p p o n e n t a t th e  s a m e  tim e .
U s e  h a n d o u ts  to  g iv e  to  th e  ju d g e  r a th e r  th a n  fo a m  ß 

b o a r d  b lo w u p s .  If th e  ju d g e  ta k e s  th e  m a tte r  u n d e r  
a d v is e m e n t, th e  ju d g e  w ill s till h a v e  th e  h a n d o u ts  
in  th e  file  w h e n  h e  r e v ie w s  th e  m a tte r  a g a in .  If 
a ll y o u  u s e d  w e r e  b lo w u p s , th e y  w ill b e  a  d is ta n t 
m e m o r y .
If a n  is s u e  a r is e s  d u r in g  th e  a r g u m e n t fo r  w h ic h  ß 

y o u  a r e  u n p r e p a r e d , a lw a y s  a s k  if y o u  c a n  s u b m it a  
tw o  to  th r e e  p a g e  r e s p o n s e  in  a  c o u p le  o f d a y s .  It’s  
r a r e  th a t a  ju d g e  w o u ld  d e n y  y o u  th e  o p p o r tu n ity  
to  s u b m it a  b r ie f p o s t-h e a r in g  m e m o r a n d u m .  D o n ’t 
ta k e  lo n g e r  th a n  tw o  o r  th r e e  d a y s  to  s u b m it th e  
m e m o r a n d u m , h o w e v e r.  Yo u  w a n t it to  b e  fr e s h  in  
th e  ju d g e ’s  m in d .
A lw a y s  h a v e  a n  o r d e r  r e a d y .ß 

 

Judge Randy Wilson is judge of the 157th District Court in Harris 
County, Texas.  Judge Wilson tried cases at Susman Godfrey for 
27 years and taught young lawyers at that firm before joining the 
bench.  He now offers his suggestions of how lawyers can improve 
now that he has moved to a different perspective.✯
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