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Defendant Southwestern Bell has filed a motion to compel plaintiff to produce tax returns.  Defendant argues the returns are relevant in this personal injury case because plaintiff is claiming lost wages.  Plaintiff responds that there are less obtrusive ways to obtain the lost wages information, e.g., social security earning records that plaintiff has already produced.

Both sides cited virtually no authority.  However, a great deal has been written on the subject of discoverability of tax returns.  The recent decision of In re Brewer Leasing, Inc., ___ S.W.3d ___, 2008 WL 1833186 (Tex.App.--Houston [1st Dist.], 2008), summarized the law:

After a party objects to the production of discovery, the party seeking to obtain the tax returns has the burden to show that the tax returns are relevant and material to the issues in the case.  El Centro del Barrio, Inc. v. Barlow, 894 S.W.2d 775, 779 (Tex.App.-San Antonio 1994, no writ). The burden is thus unlike general discovery requests, which place the burden on the party resisting the discovery. See Patel, 218 S.W.3d at 916.  Here, Patterson has the burden to show that the tax returns of the corporations are discoverable.

The Supreme Court of Texas has repeatedly expressed its “reluctance to allow uncontrolled and unnecessary discovery of federal income tax returns.” Hall v. Lawlis, 907 S.W.2d 493, 49495 (Tex.1995) (citing Ramirez, 824 S.W.2d at 559).  The reason tax returns are treated differently from other discovery requests of financial matters is because federal income tax returns are considered private and the protection of that privacy is determined to be of constitutional importance.  Maresca v. Marks, 362 S.W.2d 299, 301 (Tex.1962) (holding that trial court abused discretion by ordering entire income tax returns for individuals and corporations “without separation of the relevant and material parts from the irrelevant and immaterial parts”).  The sacrifice of privacy should be “kept to the minimum, and this requires scrupulous limitation of discovery to information furthering justice between the parties which, in turn, can only be information of relevancy and materiality to the matters in controversy.”  Id. Because “privacy once broken ... cannot be retrieved,” mandamus relief is proper when a trial court orders the production of tax returns that are immaterial and irrelevant to the cause in which discovery was sought. Id.

Tax returns may be discovered only when the “pursuit of justice between litigants outweighs protection of their privacy.”  Id.  “Income tax returns are discoverable to the extent they are relevant and material to the issues presented in the lawsuit.”  Hall, 907 S.W.2d at 494.  But tax returns may not be discovered when the corporation has provided audited and certified annual reports to show the net worth of the corporation because the tax returns are unnecessarily duplicative of the information already provided.  Ramirez, 824 S.W.2d at 559.  Further, if there are other adequate methods to ascertain net worth, the trial court should not allow discovery of tax returns.  Garth, 214 S.W.3d at 194 (trial court abuses discretion by requiring production of tax returns when trial court's order also requires production of financial statements regarding net worth of party because tax returns are typically of little value in showing net worth since they show only assets); Chamberlain v. Cherry, 818 S.W.2d 201, 207 (Tex.App.-Amarillo 1991, no writ)(holding that trial court did not abuse discretion in refusing to allow discovery of income tax returns because party seeking to obtain tax returns did not attempt to obtain other evidence of net worth, such as financial statements, and made no showing that tax returns were relevant to determination of party's financial position); see also Wal-Mart Stores, Inc. v. Alexander, 868 S.W.2d 322, 331 (Tex.1993)(Gonzalez, J. concurring)(“[T]rial courts should not allow discovery of private financial records, such as tax returns, when there are other adequate methods to ascertain net worth, such as audited financial reports or W-2 statements.”).  For Patterson to prevail in his request to obtain the tax returns, he has the burden to show that the corporate tax returns he seeks to obtain are relevant to show the net worth of the corporations, that the tax returns would not duplicate the information already provided in the balance sheets tendered by the corporations, or duplicate the other financial records pertaining to net worth that were ordered produced by the trial court.  See Alexander, 868 S.W.2d at 331; Ramirez, 824 S.W.2d at 559; Chamberlain, 818 S.W.2d at 207. 


In this case, plaintiff argues that the same information can be gleaned from the social security records that have already been produced.  This Court is unable to resolve this issue on the record before it.  Defendant’s motion is denied without prejudice to re-urging after defendant reviews the social security records and demonstrates what relevant information is in a tax return that is not contained in the social security records.


Signed July 15, 2008.
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Hon. Randy Wilson
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