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FROM MY SIDE OF THE BENCH

Voir Dire Checklist 

(Personal Injury Case)

BY HON. RANDY WILSON

I 
LIS TEN  TO VOIR  D IR E EXAMIN ATION S  ALL TH E TIME.  I 
h e a r  g r e a t e x a m in a tio n s  a n d  p o o r  o n e s .  I a m  o fte n  
d is tr e s s e d , h o w e v e r, b y  tw o  th in g s .  F ir s t, la w y e r s  o fte n  

o m it c r itic a l a r e a s  o f in q u ir y .  Th e y  ju s t s im p ly  d o n ’t a s k  
q u e s tio n s  th a t s h o u ld  b e  a s k e d  in  v ir tu a lly  e v e r y  v o ir  d ir e .  
Se c o n d , I c o n tin u e  to  b e  a m a z e d  b y  th e  n u m b e r  o f tim e s  th a t 
a  la w y e r  fo r  o n e  s id e  w ill a s k  a  q u e s tio n  th a t lo g ic a lly  s h o u ld  
b e  a s k e d  b y  h is  o p p o n e n t.  F o r  e x a m p le , a  p la in tiff s h o u ld  
s p e n d  h is  tim e  tr y in g  to  id e n tify  p o te n tia l ju r o r s  w h o  m ig h t 
a lig n  th e m s e lv e s  w ith  th e  d e fe n d a n t.  Ho w e v e r, la w y e r s  o fte n  
a s k  q u e s tio n s  th a t d o  n o th in g  m o r e  th a n  id e n tify  th e ir  o w n  
fa v o r a b le  ju r o r s .  He r e ’s  a n  e x a m p le — p la in tiff a s k s  w h e th e r  
th e r e  a r e  a n y  ju r o r s  w h o  h a v e  p r e v io u s ly  b e e n  in ju r e d  a n d  
s u e d  s o m e o n e .  Th a t’s  th e  d e fe n d a n t’s  q u e s tio n !  An y  p a n e lis ts  
w h o  r a is e  th e ir  h a n d s  w ill b e  s tr u c k  b y  th e  d e fe n d a n t.  No w , 
it’s  c o n c e iv a b le  th a t a  p la in tiff m a y  a s k  th a t q u e s tio n  fir s t in  
o r d e r  to  a s k  it in  a  s o fte r  w a y  th a n  th e  d e fe n d a n t to  p r e v e n t 
a  c a u s e  s tr ik e .  Ho w e v e r, fr e q u e n tly  I s e e  th e  p la in tiff a s k  
th a t q u e s tio n  a n d  n o t a s k  th e  c o r o lla r y  q u e s tio n — w h e th e r  
a n y o n e  h a s  b e e n  s u e d .
 Wh e n  I w a s  s till tr y in g  c a s e s  a t m y  o ld  fir m , s h o r tly  
b e fo r e  e v e r y  tr ia l I w o u ld  s it d o w n  a n d  th in k  o f th e  v a r io u s  
to p ic s  I w a n te d  to  to u c h  o n  d u r in g  v o ir  d ir e .  It s e e m s  I h a d  
to  r e -in v e n t th e  w h e e l w ith  e v e r y  c a s e .  I h a d  n o  c h e c k lis t.  
With  th is  in  m in d , I h a v e  s a t th r o u g h  th e  la s t d o z e n  o r  s o  
p e r s o n a l in ju r y  tr ia ls  a n d  h a v e  c r e a te d  th is  c h e c k lis t o f v o ir  
d ir e  q u e s tio n s . I’m  s u r e  th is  lis t is  b y  n o  m e a n s  e x h a u s tiv e .  
An y  fa c ts  th a t a r e  u n iq u e  to  y o u r  c a s e  o u g h t to  b e  d is c u s s e d  
a n d  in q u ir e d  a b o u t. Ob v io u s ly , n o t a ll o f th e s e  q u e s tio n s  
s h o u ld  b e  a s k e d  in  e v e r y  c a s e .  Ho w e v e r, w h e n  y o u ’r e  s ittin g  
a t y o u r  d e s k  a b o u t to  s ta r t a  tr ia l, h e r e ’s  a  u s e fu l p la c e  to  
s ta r t a n d  to  fo c u s  y o u r  a tte n tio n  o n  w h a t s h o u ld  b e  a s k e d  o f 
w h o m .

PL A I N T I F F S ’ Q U E S T IO N S

      B a c k g r o u n d
ß K n o w  th e  p a r tie s ?   K n o w  a tto r n e y s ?
ß K n o w  w itn e s s e s ?   K n o w  e x p e r ts ?   Do c to r s ?   

ß K n o w  a n y o n e  o n  th e  ju r y  p a n e l?   Ju d g e ?   Sta ff?
ß F a m ilia r  w ith  th e  lo c a tio n  o f in c id e n t?

Pr io r  W o r k  E x p e r ie n c e
ß Wo rk  in  s a m e  b u s in e s s  a s  d e fe n d a n t?
ß Wo rk  in  in s u r a n c e  b u s in e s s  o r  in  a n y  b u s in e s s  

h a n d lin g  c la im s ?
ß Yo u  o r  c lo s e  p e r s o n a l r e la tiv e  w o r k  in  le g a l 

p r o fe s s io n ?
ß Yo u  o r  c lo s e  p e r s o n a l r e la tiv e  w o r k  in  m e d ic a l 

p r o fe s s io n ?
ß In q u ir e  o f ju r o r s  w h o  a r e  r e tir e d  w h a t th e y  d id  b e fo r e  

r e tir e m e n t.
ß In q u ir e  o f ju r o r s  w h o  a r e  h o m e m a k e r s  to  s e e  if th e y  

p r e v io u s ly  w o r k e d  o u ts id e  th e  h o m e  a n d  w h e r e .
ß Sa m e  w ith  u n e m p lo y e d  ju r o r s .

S y m p a t h iz e  w it h  De fe n d a n t?
ß Ev e r  b e e n  s u e d ?   Ev e r  h a d  a  c la im  file d  a g a in s t 

y o u ?

B u r d e n  o f Pr o o f
ß De fin e : th e  g r e a te r  w e ig h t o f th e  c r e d ib le  e v id e n c e ; 

d iffe r e n t th a n  c r im in a l
ß An y o n e  h o ld  m e  to  a  g r e a te r  s ta n d a r d ?   An y o n e  

r e q u ir e  m e  to  p r o v e  c a s e  b e y o n d  a  r e a s o n a b le  d o u b t?   
An y o n e  u n a b le  to  c o m p ly  w ith  ju d g e ’s  in s tr u c tio n s  
to  d e c id e  th is  c a s e  b y  a  p r e p o n d e r a n c e  o f th e  
e v id e n c e ?

Pr e v io u s  I n ju r ie s
ß An y o n e  s u ffe r e d  a  s im ila r  in ju r y  a s  th e  p la in tiff, 

e .g ., h a d  a  r e la tiv e ly  m in o r  a u to m o b ile  a c c id e n t 
a n d  fe lt o k  a n d  th e n  w o k e  u p  th e  n e x t m o r n in g  in  
p a in ?   [Th is  is  a  d o u b le  e d g e  s w o r d  q u e s tio n — it w ill 
id e n tify  ju r o r s  fa v o r a b le  to  y o u r  p o s itio n  a n d  th u s  
m ig h t b e  s tr u c k  b y  th e  d e fe n d a n t, b u t it w ill a ls o  
p r e - c o n d itio n  th e  ju r y  to  th in k in g  th a t y o u r  c lie n t’s  
e x p e r ie n c e  is  n o t u n iq u e .  Th is  is  a  q u e s tio n  y o u  
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w ill n e e d  to  d e c id e  w h e th e r  to  a s k  in  a n y  p a r tic u la r  
c a s e .]

Pa in  &  S u ffe r in g
De fin e : o u r  le g a l s y s te m  w o r k s  b y  a w a r d in g  d a m a g e s .  ß 

De fin e  P & S
An y o n e  u n a b le  to  c o n s id e r  a w a r d in g  P & S ß 

d a m a g e s ?
Do e s  a n y o n e  b e lie v e  th a t, w h ile  th e y  c o u ld  c o n s id e r  ß 

a w a r d in g  s o m e  n o m in a l a m o u n t o f P & S d a m a g e s , 
th a t y o u  c o u ld  n o t c o n s id e r  a w a r d in g  s u b s ta n tia l 
P & S d a m a g e s , e v e n  if th e  e v id e n c e  ju s tifie d  a  g r e a te r  
a m o u n t?

Pu n itiv e  Da m a g e s
Sa m e  q u e s tio n s  a s  P & S q u e s tio n sß 

 T r a n s la to r /n a t io n a lit y  is s u e s ?
If a n y  w itn e s s  is  r e q u ir e d  to  te s tify  w ith  a  tr a n s la to r, ß 

in q u ir e  w h e th e r  a n y o n e  is  u n a b le  to  c o n s id e r  th e  
te s tim o n y  o f a  w itn e s s  w h o  te s tifie s  v ia  a  tr a n s la to r.
Will a n y o n e  b e  u n a b le  to  g iv e  a d e q u a te  w e ig h t to  ß 

th e  te s tim o n y  o f a  w itn e s s  b e c a u s e  th e  w itn e s s  d o e s  
n o t s p e a k  En g lis h ?
If p la in tiff n o t a  c itiz e n  (a s s u m in g  p la in tiff is  h e r e  ß 

le g a lly ) — d o e s  a n y o n e  h a r b o r  ill w ill to  p e o p le  w h o  
a r e  n o t c itiz e n s  h e r e ?   M e m b e r s  o f a n y  o r g a n iz a tio n s  
o p p o s e d  to  im m ig r a tio n  r e fo r m ?   An y o n e  u n w illin g  
o r  u n a b le  to  a w a r d  d a m a g e s  to  a  c itiz e n  o f a  fo r e ig n  
c o u n tr y ?

T o r t R e fo r m
M e m b e r  o f a n y  la w s u it a b u s e  o r g a n iz a tio n  o r  g iv e n  ß 

m o n e y  to  s u c h  o r g a n iz a tio n s ?
Do  y o u  b e lie v e  th a t th e r e  a r e  to o  m a n y  la w s u its ?ß 

Do  y o u  b e lie v e  th a t d a m a g e s  a w a r d s  a r e  to o  h ig h ?   ß 

Do  y o u  b e lie v e  th e r e  s h o u ld  b e  c a p s  o n  th e  a m o u n t 
o f d a m a g e s  th a t a r e  a w a r d e d ?

C h ir o p r a c to r s
Wh o  g o e s  to  c h ir o p r a c to r s ?  [An o th e r  d o u b le  e d g e  ß 

s w o r d - -w h ile  th is  w ill f la g  ju r o r s  w h o  a r e  fa v o r a b le  
to  th e  p la in tiff, it m a y  a ls o  g e t o th e r  ju r o r s  th in k in g  
th a t p e r h a p s  c h ir o p r a c to r s  a r e  o k  s in c e  o th e r  ju r o r s  
tr e a t w ith  th e m ]
An y o n e  v ie w  c h ir o p r a c to r s  w ith  s u s p ic io n ?   Ju s t d o n ’t ß 

lik e  c h ir o p r a c to r s ?
An y o n e  h e r e  u n a b le  to  lis te n  to  o r  c o n s id e r  th e  ß 

te s tim o n y  o r  m e d ic a l r e c o r d s  o f c h ir o p r a c to r s ?

C a tc h  A ll
An y o n e  w h o  d id n ’t r a is e  th e ir  h a n d  in  r e s p o n s e  to  a  ß 

p r e v io u s  q u e s tio n , b u t n o w  th a t y o u ’v e  h e a r d  m o r e  
a b o u t th e  c a s e , h a v e  th o u g h t m o r e  a b o u t it, r e a liz e  
th a t p e r h a p s  y o u  s h o u ld  h a v e  a n s w e r e d  y e s  to  a  
p r e v io u s  q u e s tio n ?
An y o n e  th in k in g , “ th a t la w y e r  h a s n ’t a s k e d  th is  ß 

q u e s tio n  y e t, b u t if h e  d id , h e ’d  r e a liz e  th a t o n e  s id e  o r  
th e  o th e r  w o u ld n ’t w a n t m e  o n  th is  ju r y ? ”   [Alth o u g h  
b e  a w a r e — th is  is  o fte n  a  d a n g e r o u s  q u e s tio n  in  
th a t it w ill o fte n  id e n tify  fa v o r a b le  ju r o r s  th a t th e  
o p p o n e n t w ill s tr ik e ]

DE F E N DA N T S ’ Q U E S T IO N S

T h e  De fe n d a n t
F a m ilia r  w ith  th e  d e fe n d a n t?ß 

Ev e r  h a d  a  b a d  e x p e r ie n c e  w ith  th e  d e fe n d a n t o r  a  ß 

s im ila r  c o m p a n y ?
Pr io r  W o r k  E x p e r ie n c e

Wo rk  in  s a m e  b u s in e s s  a s  p la in tiff?ß 

Be lo n g  to  a  u n io n ?ß 

A llig n e d  w it h  Pla in t iff ?
Ev e r  s u e d  a n y o n e ?   Ev e r  m a d e  a  c la im  a g a in s t ß 

s o m e o n e ?
Ev e r  b e e n  b a d ly  in ju r e d  in  a n  a u to m o b ile  a c c id e n t?ß 

In  a n  in d u s tr ia l a c c id e n t?ß 

If th e  d e fe n d a n t is  a  c o m p a n y , w h o  te n d s  to  ß 

s y m p a th iz e  w ith  th e  in d iv id u a l v e r s u s  th e  c o m p a n y ?   
An y o n e  v ie w  la r g e  c o m p a n ie s  w ith  d is tr u s t?

B u r d e n  o f Pr o o f
U n d e r s ta n d  th a t p la in tiff h a s  th e  b u r d e n  o f p r o o f?ß 

If th e  p la in tiff fa ils  to  p r o v e  h is  c a s e  b y  th e  ß 

p r e p o n d e r a n c e  o f th e  e v id e n c e , w ill y o u  b e  a b le  to  
a w a r d  z e r o ?
An y o n e  b e lie v e  th a t ju s t b e c a u s e  s o m e o n e  h a s  ß 

file d  a  la w s u it th a t th e y  m u s t b e  e n title d  to  r e c o v e r  
s o m e th in g ?
I g o  la s t.   P la in tiff g o e s  fir s t in  v o ir  d ir e  o r  ju r y  ß 

s e le c tio n , g o e s  fir s t in  p u ttin g  o n  h is  e v id e n c e , a n d  
g e ts  to  a r g u e  fir s t.  Th a t’s  b e c a u s e  h e  h a s  th e  b u r d e n  
o f p r o o f.  He  m u s t p r o v e  h is  c a s e .  Will y o u  b e  a b le  
to  w a it to  d e c id e  th is  c a s e  u n til y o u  h a v e  h e a r d  b o th  
s id e s ?   An y o n e  w h o  w ill b e  u n a b le  to  d o  s o ?

S y m p a t h y
Ju d g e  w ill in s tr u c t y o u  n o t to  le t b ia s , p r e ju d ic e  o r  ß 

s y m p a th y  p la y  a n y  p a r t in  y o u r  d e lib e r a tio n s .  Will 
y o u  b e  a b le  to  fo llo w ?
If p la in tiff b a d ly  in ju r e d — I a g r e e  th a t p la in tiff w a s  ß 

b a d ly  h u r t.  Will y o u  b e  a b le  to  p u t y o u r  s y m p a th y  

Return to Table of Contents



75 T
H

E

ADVOCATE  ✯ WINTER 2009

a s id e  a n d  ju s t d e c id e  th is  c a s e  b a s e d  o n  th e  e v id e n c e  
th a t y o u  h e a r  a n d  s e e ?

C o n te s t in g  Da m a g e s
(If c o n te s tin g  lia b ility ) — th e r e  a r e  tw o  b a s ic  th in g s  ß 

th a t p la in tiff m u s t p r o v e , lia b ility  a n d  d a m a g e s .  
We  d o n ’t th in k  w e  c a u s e d  th e  a c c id e n t.  P la in tiff 
w ill tr y  to  p r o v e  th a t w e  d id .  Ho w e v e r, p la in tiff 
a ls o  h a s  to  p r o v e  th a t s h e  w a s  in ju r e d  a n d  b y  h o w  
m u c h .  I th in k  p la in tiff is  o v e r s ta tin g  h e r  d a m a g e s .  
Tr y in g  to  c la im  to o  m u c h .  I a m  g o in g  to  c o n te s t 
b o th  p a r ts — b o th  lia b ility  a n d  d a m a g e s .  Is  th e r e  
a n y o n e  h e r e  w h o  b e lie v e s  th a t if I a r g u e  th a t p la in tiff 
is  o v e r s ta tin g  h e r  d a m a g e s — th a t p la in tiff w a s  o n ly  
d a m a g e d  $ 1 ,0 0 0  b y  th is  a c c id e n t r a th e r  th a n  th e  
$ 5 0 ,0 0 0  s h e  is  c la im in g — th a t I m u s t b e  c o n c e d in g  
th a t I c a u s e d  th e  a c c id e n t?   
(if n o t c o n te s tin g  lia b ility )  I a m  n o t c o n te s tin g  ß 

th a t m y  c lie n t c a u s e d  th e  a c c id e n t.  We  d o  b e lie v e , 
h o w e v e r, th a t th e  p la in tiff is  n o t in ju r e d  a s  m u c h  a s  
s h e  is  c la im in g .  Is  a n y o n e  g o in g  to  h o ld  th a t a g a in s t 
m e ?   Th a t is , d o e s  a n y o n e  th in k  th a t b e c a u s e  I a g r e e  
th a t m y  c lie n t c a u s e d  th e  a c c id e n t th a t y o u  m u s t 
a w a r d  p la in tiff w h a te v e r  th e y  a s k  fo r?

T o r t R e fo r m
A n u m b e r  o f y o u  r a is e d  y o u r  h a n d s  in  r e s p o n s e  to  ß 

q u e s tio n s  a b o u t to o  m a n y  la w s u its .  So m e  o f y o u  
b e lie v e  th a t th e r e  s h o u ld  b e  c a p s  o n  th e  a m o u n t o f 
d a m a g e s .  Yo u  a r e  th e  c a p .  Yo u  g e t to  d e c id e  h o w  
m u c h , if a n y , to  a w a r d .  Is  th e r e  a n y o n e  h e r e  w h o  
c a n n o t d o  th a t?

C le a n  U p
Ex p lo r e  a n y  o f th e  p la in tiff ’s  v o ir  d ir e  q u e s tio n s  ß 

lis te d  a b o v e  th a t p la in tiff d id  n o t c o v e r  th a t y o u  
d e e m  a p p r o p r ia te .

R e h a b ilit a t io n
If a n y  ju r o r  in d ic a te d  d u r in g  p la in tiff ’s  v o ir  d ir e  ß 

e x a m in a tio n  th a t h e /s h e  m ig h t h a v e  a  b ia s  o r  
p r e ju d ic e , s p e n d  tim e  r e h a b ilita tin g  th a t ju r o r, e.g ., 
c a n  y o u  fo llo w  th e  ju d g e ’s  in s tr u c tio n s ?   C a n  y o u  
lis te n  to  th e  e v id e n c e  a n d  d e c id e  th is  c a s e  b a s e d  o n  
th e  fa c ts  y o u  h e a r  in  th is  c o u r tr o o m ?   C a n  y o u  fo llo w  
th e  C o u r t’s  in s tr u c tio n s  o n  th e  la w ?
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